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Before: SENTELLE, Rogers and TATEL, Circuit Judges.
Opinion for the Court filed by Circuit Judge SENTELLE.

SenTeLLE, Circuit Judge:  This case concerns new
regulations issued by the Federa Communications Commission
(“FCC” or “the Commisson”) dlowing terrestria multichannel
video digribution and data service (“MVDDS’), to share the
12.2-12.7 GHz bandwidth (“12 GHz bandwidth™) spectrum with
direct broadcast satelite (“*DBS’) tdevison services, as well as
a decison by the FCC to auction MVDDS use of that
bandwidth.

The regulaions are chdlenged by two sets of petitioners®*
the incumbent providers, DIRECTV, Inc., Sadlite Broadcasting
and Communicaions Association, EchoStar Satellite Corp., and
SES Americom, Inc. (“DBS providers’), and a would-be

'Petitioner Northpoint is aso appeding from the
Commission’s decision to allocate MVDDS licenses by auction, under
47 U.S.C. 8§ 402. For simplicity’s sake, we will generaly refer to
Northpoint as a Petitioner.
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competitor, Northpoint Technology, Ltd. (“Northpoint”), which
cdams credit for inventing MVDDS technology. For reasons
stated more fully below, we deny both petitions for review.

|. Background
A. Original Allocation of the 12 GHz Bandwidth

Twenty-five years ago, as satellite technology developed to
the point at which direct broadcast satellite service to individua
homes and businesses was feasble, the FCC began to
invedigate setting asde specific portions of the spectrum for
DBS sarvice. In the runup to an international radio conference
in 1979, the Commisson “decided to seek internationa
agreement to hift the internationd dlocation of DBS to the 12
GHz band in order to accommodate future U.S. DBS
requirements.” National Association of Broadcasters v. FCC,
740 F.2d 1190, 1195 (D.C. Cir. 1984). The next year, “the
Commisson began to consider how to protect and advance U.S.
interests in DBS use of the 12 GHz band.” 1d. In 1982, the
Commisson issued a Report and Order authorizing the use of
the 12.2-12.7 GHz bandwidth to DBS use as in the public
interest. Report and Order, In the Matter of Inquiry into the
Development of Regulatory Policy in Regard to Direct
Broadcast Satellitesfor the Period Following the 1983 Regional
Administrative Radio Conference, 90 F.C.C. 2d 676, 679 (July
14, 1982). The Report and Order highlighted the Commission’s
concluson “that DBS has the potentid to provide extremely
vaduable sarvices to the American people]” including “the
provison of improved service to remote aress, additiona
channds of service throughout the country, programming
offering more variety and that is better suited to viewers tastes,
technicdly innovative services, and expanded non-entertainment
service” 1d. at 680.
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In the same Report and Order, in order to effectuate the
dlocation of the 12 GHz bandwidth to DBS service, the FCC
announced a plan for any remaning terrestrid use of tha
bandwidth: First, after a grace period of five years, adready-
authorized terrestrid operations in the bandwidth would be
required to operate on a drict non-interference bass to DBS
sarvices. Id. at 702. Second, terrestrial operations authorized
after the Report and Order would receive conditiona licenses,
requiring that they not cause any harmful interference to DBS
sysems. |d.

B. Decision to Propose Rulemaking for Sharing of 12
GHz Bandwidth

This policy began to shift when, in the late 1990s, the FCC
began to look at the possbility of alowing additiona broadcast
technologies to share the 12 GHz bandwidth with DBS
providers. In 1997, Skybridge, L.L.C., a provider of non-
geostationary fixed satdlite service (“NGSO-FSS’), filed a
Petition for Rulemaking with the FCC to dlow it to operate in
various wavelengths between 10.7 and 14.5 GHz.

The next year, in 1998, Northpoint filed a Petition for
Rulemaking asking that it so be granted permission to use the
12.2-12.7 GHz bandwidth for its terrestril MVDDS service,
which can dlow DBS subscribers to receive additional channels.
As described by the FCC, the Northpoint technology “uses]
northward pointing receivers a a DBS subscriber’s location to
receve ggnds transmitted from terrestrial towers whose
directiona antennas point southward.” First Report and Order
and Further Notice of Proposed Rulemaking (“First Order”), 16
F.C.C. Rcd. 4096, 4160 1 164 (2000).

The Commissonresponded to the NGSO-FSS and MVDDS
applications by issuing a Notice of Proposed Rulemaking, 14
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F.C.C. Red. 1131 (1998), in which it proposed to dlow NGSO-
FSS providers to use those bands for uplinks and downlinks, and
solicited comments on Northpoint's proposa, including further
technical anadlyses of Northpoint's ability to share spectrum with
DBS providers. The Commission dso issued a Public Notice
oliating competing gpplications from NGSO-FSS providers to
share, inter alia, the 12.2-12.7 GHz bandwidth, as a prdiminary
step to adopting rules for NGSO-FSS sysems in those
bandwidths. Public Notice, Report No. SPB-141, 1998 WL
758449 (Nov. 2, 1998). Northpoint, gpparently seeing its
MVDDS technology as equivdent to sadlite service, even
though it is terrestriad, submitted an application for usage of that
bandwidth pursuant to the November 1998 Public Notice.

C. New Congressional Mandate

Before the FCC could act further, Congress passed the
Rurd Local Broadcast Sgnd Act of 1999, Pub L. No. 106-113
Div. B, App. I, Tit. I, 113 Stat. 1501, 1501A-544 (Nov. 29,
1999) (“RLBSA”), meant to give DBS
subscribersqredominantly found in smal and rurd teevison
markets—affordable access to local broadcast stations, whose
agnds, at the time, typicaly were not carried by DBS service
providers. Specifically, the RLBSA directed the FCC to, within
one year, “make a determination regarding licenses or other
authorizations for fadlities that will utilize for ddivering locd
broadcast tdevison dation dgnds to sadlite teevison
subscribers in unserved and  under-served loca televison
markets, spectrum otherwise dlocated to specia use” Id. 8
2002(a). At the same time, the FCC was to “ensure that no
fadlity licensed or authorized under [the RLBSA] causd]
harmful interference to the primary users of that spectrum or to
public safety spectrum use” 1d. § 2002(b)(2).
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D. FCC Rulemaking

In its subsequent rulemaking, which it commenced by
issuing the First Report and Order and Further Notice of
Proposed Rulemaking in 2000, the FCC authorized bothNGSO-
FSS and MVDDS providers to operate in the 12 GHz bandwidth
adongsde DBS providers. See First Order, 16 F.C.C. Rcd. a
4109 91 19, 21. The FCC reasoned that “[t]he use of innovative
spectrum sharing techniques will feclitate a high level of
frequency reuse in this band and provide a variety of broadband
servicesto avast number of customers.” First Order, 16 F.C.C.
Rcd. a 4161 9 168. The Commisson further reasoned that
MVDDS in paticular “w[ould] be capable of ddivering loca
broadcast sgnds to satellite televison subscribers in unserved
and underserved loca tdevison markets’ as required by the
RLBSA. Id. at 4108 1 18.

As for the RLBSA'’s bar on “harmful interference” in the
First Order, the FCC adopted the definition in 47 C.FR. 8
2.1(c): “interference which endangers the functioning of a
radionavigation service or of other safety services or serioudy
degrades, obstructs, or repeatedly interrupts a
radiocommunication service . . . ,” and found that “we can
develop operating requirements for MVDDS that will ensure
that DBS operations are not serioudy degraded or subject to
repeated interruptions due to MVDDS operations . . . .” First
Order, 16 F.C.C. Rcd. at 4177 1 213.

The First Order also served as a Further Notice of Proposed
Rulemaking, for rules developing those operating requirements.
The Commission specified that for those rules to comply with its
definition of “harmful interference” “we will propose that the
maximum permissble increase in [DBS service] outage caused
by an MVDDS trangmitter to any DBS subscriber be a value
such that the increase would generally be unnoticed by the DBS
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The DBS providers petitioned for reconsderation, arguing,
inter alia, that the decison to adlow the MVDDS operators to
share the 12 GHz bandwidth harmed their reasonable reliance
interests in the bandwidth, and that a any rate, the Commission
had faled to judify its decison in light of the potentid for
harmful interference.

Shortly thereafter, Congress enacted section 1012 of the
LOCAL TV Act, 47 U.S.C. 81110, which required independent
teding of “any terrestrid service technology proposed by any
entity that has filed an application to provide terrestrial service”
in the 12 GHz band, to ensure that there would not be harmful
interference  with DBS service in that bandwidth. An
independent  corporation engaged by the FCC to test
Northpoint's MVDDS technology concluded that athough
MVDDS “poses a dgnificat interference threat to DBS,”
spectrum sharing would ill be feasible, given “a wide variety
of mitigetion techniques . . . that . . . can gredly reduce, or
diminate’ the interference.

With this informetion in hand, the FCC denied the DBS
providers firs petition for reconsderation, and issued the
promised technicd parameters that enabled MVDDS to share
the 12 GHz bandwidth without causng harmful interference.
See Memorandum Opinion and Order and Second Report and
Order (“Second Order”), 17 F.C.C. Red. 9614 (2002), 167. In
the Second Order, the FCC lad out detalled technical
requirements for the operation of MVDDS service in the 12
GHz bandwidth. These parameters followed the dictate for non-
interference laid out in the First Order, which was restated in
the Second Order as a reguirement “that the presence of an
MVDDS sgnd would not be perceptible to the DBS customer
inmogt cases.” Id. at 9641, 1 68. The parameters do not set a
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specific threshold for percentage increase in DBS sgnd outage
that new MVDDS transmitters may tolerably introduce in a
given geographic area.  According to the FCC, the parameters
do, however, ensure that the establishment of MVDDS service
will lead to a less than 10% increase in DBS sgnd outage in
amog al cases. 1d. at 9642, 9 70.

Also in the Second Order, the FCC dismissed Northpoint's
and other later-submitted applications for terrestrial (MVDDYS)
licenses as premature, on the bass that the solicitation of
goplications for satellite service licenses had not given adequate
notice to providers of terrestriad services that such licenses might
be available. Second Order, 17 F.C.C. Rcd. at 9697, 1 213. (In
paticular, the FCC in effect rejected Northpoint's
petition—which, as set forth above, had been submitted alongside
NGSO-FSS gpplications when those had been solicited-by
deciding not to grant Northpoint various waivers through which
the company sought to have its gpplication considered alongsde
the satdllite applications. Id. at 9697-9702, 11 215-228. This
dismissd was, however, without prgudice; Northpoint was
explictly given permisson “to refile in a subsequent window
for terrestrial gpplications” 1d. at 9697 § 214.) Instead, the
FCC amnounced tha it woud award MVDDS licenses by
auction pursuant to the authority granted to it by 47 U.S.C. §
309(j), which requires the Commisson to dlocate initid
licenses for mutudly exdusve applications-e.g., for use of a
specific wavdlength—via auction.  Second Order, 17 F.C.C. Rcd.
at 9704-05, 1 237-238. The Commisson rejected several
arguments made by Northpoint in the comment period preceding
the Second Order, induding two reasserted in this petition for
review: (1) that the FCC could not auction that part of the
spectrum under Section 647 of the Open-market Reorganization
for the Betterment of Internationd Telecommunications Act
(“ORBIT Act”), which bars auctions of spectrum “used for the
provison of international or globd saelite communications
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services” 47 U.S.C. § 765f, Second Order, 17 F.C.C. Rcd. a
9706-07, 1 242;? and (2) tha the FCC could not invoke its
section 309(j) auction authority, as Northpoint was the only
qudified MVDDS applicant by operation of the LOCAL TV
Act’s teding requirement, and there was therefore no mutua
excludvity. 1d. at 9705, 1 239.

Both the DBS providers and Northpoint petitioned for
reconsideration of the Second Order. See Fourth Memorandum
Opinion and Order, 18 F.C.C. Rcd. 8428 (2003) (“Fourth
Order”). The DBS providers objected that the technica
parameters mandated by the Second Order were insufficient to
protect thelr service from “harmful interference” because they
faled to guarantee a fixed upper bound on service outages. They
further objected to a provison in the Second Order that required
DBS providers to bear the burden of adjugting thar transmitters
to prevent hamful interference when ingtdled more than a
month after a MVDDS trangmitter. Northpoint reiterated its
ORBIT Act and LOCAL TV Act chdlenges. The FCC rejected
both petitions.

Having logt its find adminigrative chdlenge, Northpoint
did not participate in the MVDDS auction, which took place in
January 2004, and awarded ten MVDDS licenses for the 12 GHz

2 In an unrelated proceeding a year later, but also one in which
Northpoint (through a subsidiary which sought a DBS license) had an
interest, the Commission sought public comment on its authority vel
non to hold an auction of DBS licenses themselves under the ORBIT
Act. See Public Notice, Auction of Direct Broadcast Satellite Service
Licenses Scheduled for August 6, 2003, 18 F.C.C. Rcd. 3478 (2003).
Northpoint asserted a similar theory on the import of Section 647 of
the Act, which the FCC also rejected. This is the subject of another
proceeding in this Court, Northpoint Technology, Ltd. v. FCC, Case
No. 04-1053 (D.C. Cir. June 21, 2005).
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E. Current Petitions/Appeals

Before this Court, the DBS providers seek review of the
provisons of the First Order that embody the decision to alow
MVDDS to share the 12 GHz bandwidth with DBS, as wel as
the denids of reconsideration of that decision in the Second and
Fourth Orders. The DBS providers argue, principdly, that the
Commisson did not conform with the RLBSA’s requirement
that spectrum sharing cause no “harmful interference” They
express a general concern that the regulations represent the loss
of two decades of “protection” from harmful terrestria
interference with their services in the 12 GHz
bandwidth—protection they say the Commisson provided
beginning in 1982, when it alocated the 12 GHz bandwidth for
DBS sarvice to encourage competition with cable televison
operators.  Specificdly, the DBS providers chdlenge the
regulaions as violative of Section 106 of the Administrative
Procedure Act (“APA”) on the bads that (d) the Commission’s
definition of “harmful interference” is arbitrary and capricious,
and (b) the dleged lack of protections for new and existing
subscribers are contrary to law in violation of the RLBSA.

Northpoint, content with the FCC's decison to force
shaing of the 12 GHz bandwidth, but not with its decision to
auction the MVDDS licenses for that bandwidth, petitions for
review of the Second and Fourth Orders, and appeds the
licenang decison contained therein.  Northpoint argues that it
should have been granted excdlusve access without having to go
through an auction process, as the firse MVDDS provider to
goply to the FCC for use of that bandwidth. Specificdly,
Northpoint argues that the auction (a) violates the ORBIT Act's
prohibition againg auctioning “spectrum used for the provison
of internationd or globd sadlite communications services’; (b)
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was an arbitrary choice in violation of both Section 309(j) of the
Communications Act of 1934, and principles enunciated in
Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1945), when
compared to the FCC's decison to dlow the NGSO-FSS
providers to go through a ample licenang process, and (C) is not
authorized by law, insofar as Northpoint clams it is the only
qudified MVDDS provider under the LOCAL TV Act, thus
negating the Commission’s authority to auction licenses under
Section 309(j) of the Communications Act.

We have juridiction over licensng decisons under 47
U.S.C. 8 402(a), and rulemaking orders of the FCC under 28
U.S.C. §2342. See AT&T Corp. v. FCC, 323 F.3d 1081, 1084
(D.C. Cir. 2003). Because we conclude that the Commission
had a rationd basis for concluding that MVDDS providers could
share the 12 GHz bandwidth without causng “harmful
interference” to DBS sarvice providers, as prohibited by the
RLBSA, and that the FCC's decison was not arhbitrary,
capricious, or contrary to law under the APA, we deny the DBS
providers petition for review. Further, because we conclude
that the MVDDS auction was neither prohibited by the ORBIT
Act, nor arbitrary under Ashbacker, nor in excess of the
Commission’s powers due to the operation of the LOCAL TV
Act, we deny Northpoint’s petition for review and its apped of
the FCC's licenang decison, as wdl. To the extent that
Northpoint aleges any violation of prior agreements or
underdandings with the FCC as to the end result of the
devdopment and testing of its technology, that is a Tucker Act
matter not reviewed in this APA proceeding.

1. Discussion
A. DBS Challenges

1. RLBSA “Harmful Interference’ Standard
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Under Chevron, U.SA,, Inc. v. NRDC, 467 U.S. 837,
842-43 (1984), we defer to the Commisson’s interpretation of
statutes which it is charged with implementing, so long as the
Congress has not unambiguoudy forbidden it and it is otherwise
permissble. This means that, if Congress “has directly spoken
to the precise question at issue” we “gve effect to [its]
unambiguoudy expressed intent’; “if the Saute is dlent or
ambiguous” we defer to the Commisson's interpretation so
long as it is “based on a permissble congtruction of the statute.”
Id.

The RLBSA charges the FCC with “ensur[ing] that no
fadlity licensed or authorized under [the RLBSA] causes
harmful interference to the primary users of that spectrum . . .,”
113 Stat. 1501, 1501A-544 § 2002(b)(2), without Specifying
what “harmful interference’ might mean in this context. We
mus therefore defer to the Commisson's interpretation of
“harmful interference” so long as it is “based on a permissible
condruction of the statute.” Chevron, 467 U.S. at 842-43. This
does not require that the agency congruction be the only
permissble congtruction, nor “the reading the court would have
reached if the quedtion initidly had aisen in a judicid
proceeding.” Id. at 843 n.11. Rather, dl we need to conclude is
that the condtruction is not arbitrary, capricious, or manifestly
contrary to the statute. 1d. at 844.

In this case, the FCC applied its exising definition of
“hamful interference” liged in the “Terms and definitions’
section of its Generd Rules and Regulaions for Frequency
Allocations and Radio Treaty Matters, see 47 C.F.R 8§21, tothe
context of potentia interference with DBS service by MVDDS
users of the 12 GHz bandwidth. The DBS providers argue that
the Commisson’'s concluson was impermissble, because it
departed from its own standard contained in 47 C.F.R. 8§ 2.1, and
provided no firm upper limit on the level of outages that would
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be tolerated. Reviewing the record, we cannot agree with this
assessment. In the First Order, the Commisson closdy
followed the 47 C.F.R. 8 2.1 definition of “harmful interference”

(i.e., “interference which endangers or repeatedly interrupts a
radiocommunication service . . ") when it sad it would strive to
set the technical parameters such that “DBS operations are not

seriously degraded or subject to repeat interruptions due to
MVDDS operationg.]” First Order, 16 F.C.C. Rcd. at 4177,
213. The Commission did not dray, arbitrarily or otherwise,

when it stated in the First Order it could do this by ensuring that

“the maximum increase in outage caused by an MVDDS

trangmitter to any DBS subscriber be a vaue such that the
increase would be generdly unnoticed by the DBS subscriber.”

Id. The Commission explained in the Second Order, that “DBS
is on the whole, extremdy rdidble with typica sarvice
avaldbilities on the order of 99.8 to 99.9 percent,” and that the
andl number of interruptions to which DBS operations are
aready subject “are wdl tolerated by DBS subscribers].]”

Second Order, 17 F.C.C. Rcd. at 9640 § 67. Thus, there is a
logical argument that if MVDDS increases that smdl number of

interruptions-which the DBS providers do not contest the

consumers do not notice now—o a level a which they still do

not notice the interruptions, the 47 C.F.R.8 2.1 dictate that DBS

service not be serioudy degraded will be satisfied. The FCC's
decison to dlow outages in DBS sarvice that generdly go

unnoticed is therefore based on a permissible construction of the

RLBSA.

We regject the DBS providers next argument, that the lack
of a numerical upper limit on the number of outages that will be
tolerated renders the FCC's construction of “harmful
interference” impermissble, in light of the quadlitative
requirement that interruptions stay a or below a level that are
“gengrdly unnoticed by the DBS subscriber,” First Order, 16
F.C.C. Rcd. a 4177, § 213. As the Commission explained,
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dthough the “hamful interference” standard enunciated in the
Firg Order and for which it set technicd parameters in the
Second Order does not set a drict limit on the percentage by
which MVDDS may increase outages in DBS sarvice, “the
ovely consarvative assumptions used in [it§ modding, the
redity that DBS outage rates vary widdy around the country
and from season to season, and the fact that outages occur at al
times of the day—i.e., not just when subscribers are watching
DBS, [it found] that the additional service outage that may result
... over and above the 10 percent starting point fals within the
permissblelevd.” Second Order, 17 F.C.C. Rcd. at 9643, 1 72.
In other words, the Commisson consstently followed its
quditaive requirement that outage increases not be perceptible
to the DBS consumer: The rdevant standard-that increased
interruptions be “generally unnoticed by the DBS
subscriber”—continues to be met even in those rare instances
where increases in the ingance of sgnd outages may go above
10%. That standard, as we have just explained, passes APA
mugter. The FCC's decision not to impose a strict upper bound
on percentage increases in DBS outages, it follows, is aso
permissible.

In the dterndtive, the DBS providers charge that even if the
FCC's definition of harmful interference is permissble, the
technicad parameters the Commission issued failed to ensure a
levd of inteference that would, in fact, be tolerable to the
average DBS consumer. The Commission responds thet it was
reasonable to predict that DBS customers, who regardless “face
wide vaidions in thar own service that are larger than the
increased outages that will be caused by MVDDS . . . would be
insengtive to rdadivdy smdl increases in vaiability.”  Govt.
Br. a 30. The plaushility of this prediction—that a relatively
gndl increase in variability would be less noticeable than
raively large exiding outages-is sdf-evident. Further, as the
Commission pointed out at oral argument, a 10% increase in a
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0.1-0.2% unavalability is tiny indeed—at 0.01-0.02%. Thus,
neither the FCC's definition of “harmful interference’ nor its
anticipation that its technicd parameters would prevent such
interference from occurring in practice, were unreasonable.

The decison to permit MVDDS operations under the
Second Order’s technical parameters appears particularly
reasonable in light of the “safety valve’ referred to in that Order.
See Second Order, 17 F.C.C. Red. at 9651, 185. “[I]f dueto an
anomdous gtuation,” the Order explans, “a DBS provider can
demondtrate a tangible detrimenta impact on DBS caused by
MVDDS operations,” the FCC may adjust the relevant technical
parameters to diminae the problem. Id. Through this sfety
vave, the FCC can ensure that MVDDS causes no harmful
interference even if, contrary to the FCC'’ s predictions, operation
under exiding parameters produces noticeable service
interruptions in some limited number of arees.

Fndly, the DBS providers charge that the FCC failed to
adequately explain why MVDDS providers were not assigned to
dtermative bandwidths where they would not cause harmful
interference. Because, for the reasons enunciated above, we
conclude that the Commission took adequate steps to prevent
harmful interference from occurring, such an explanation is not

necessary.
2. Other Alleged RLBSA Violations

The DBS providers dso dlege that the regulations at issue
violate the RLBSA insofar as they (@) fall to protect DBS
service to new subscriber locations, and (b) fal to protect DBS
sarvice to dl existing subscriber locations.
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a. New Subscriber Locations

As part of its implementation of the plan to share the 12
GHz bandwidth, the Commisson issued a rule that new DBS
receiver antennas installed more than 30 days after the relevant
DBS licensee is notified of a potentid MVDDS transmitter Ste,
ddl have no further rights of complaint. 47 CFR. 8
101.1440(e). Instead, the DBS licensee is responsible for
mitigating any harmful interference to DBS reception that might
result. 1d. The DBS producers argue that this violates the
“unambiguous obligation” that the RLBSA imposes on the
Commission “to ‘ensure that ‘no fadlity licensed or authorized
to ddiver loca broadcast teevison sgnds . . . causes harmful
interference [to DBS operations].’”” DBS Br. a 19 (quoting
RLBSA § 2002(b)(2), 113 Stat. 1501).

By dting this aspect of the MVDDS regulations out of
context, the DBS providers obscure its practical nature. That
same section of the C.F.R. earlier provides that any MVDDS
provider “shall not begin operation unless it can ensure that the
[detectable sgndg from its trangmitting antenna at dl DBS
customers of record locations’ is below the applicable limit,
cdibrated to ensure no hamful interference. 47 CF.R. §
101.1440(a). “DBS customers of record,” in turn, is defined as
“those who had ther DBS antennas inddled prior to or within
the 30-day period after notification to the DBS operator by the
MVDDS licensee of the proposed MVDDS tranamitting antenna
gte” Id. The subsequent rule to which the DBS providers
object—that DBS providers who inddl receivers nearby after that
30-day period are responsible for locating them “in such a way
as to avoid the MVDDS signa,” 47 C.F.R. 8§ 101.1440(e)-is
amply a practicable solution for what to do next, after an
MVDDS tranamitter is already in operation. This rule does not,
as the DBS providers suggest, deprive new DBS subscribers of
the rigt to recave thar sadlite sarvice free of harmful
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interference.  Ingtead, it amply shifts the burden for avoiding
hamful interference in those insances from the MVDDS
providers to the DBS providers-something that is clearly not
barred by the RLBSA.

The RLBSA charges the Commisson only with “ensur[ing]
that no fadlity licensed or autthorized under [the RLBSA]
cause]] harmful interference to the primary users of that
spectrum . . .." RLBSA a § 2002(b)(2). It does not speak to
how the Commisson must ensure that harmful interference not
occur, or who the Commission must enlig to ensure that harmful
interference not occur. The use of the word “ensure’ in the
datute is aufficdently ambiguous to alow a condruction that
shifts the burden for some protective measures onto the DBS
providers from the MVDDS providers, to which we defer under
“Chevron Step Two.” We therefore find that 47 CFR. §
101.1440(e) does not violate the RLBSA as the DBS providers
argue.

b. Existing Subscribers

Another subsection of the implementing regulaions, 47
C.FR. § 101.1440(g), requires new MVDDS providers to
remedy complaints by existing DBS subscribers of record only
if the complaints are received within a year from when the
MVDDS providers dart operations. The DBS providers
complain tha this leaves many exigsing subscribers with no
protection from hamful interference.  Specificaly, they argue
that subscribers who experience seasonal outages due to weather
may not know until it is too late that MVDDS is the source of
extra interference they may have been experiencing. They
further argue that the rule fails to properly protect from harmful
interference exiding DBS subscribers who may need to move
their satellite dishes to obtain better reception after the one-year
window has passed.



USCA Case #02-1209  Document #906051 Filed: 07/15/2005 Page 18 of 26

18

The record supports the concluson that the one-year limit
on remediation imposed by 47 CF.R. § 101.1440(g) is
ressonably caculated to fufil RLBSA’'s requirement that
exiging DBS subscribers not encounter “harmful interference.”
It was reasonable for the Commisson to predict that any
interference imposed by new MVDDS transmitters would
become apparent within a year. Even in areas subject to severe
weather patterns that could obscure harmful interference from
an exiding DBS subscriber, the naturd cycle of the seasons will
dlow interference above and beyond that caused by seasona
weather patterns to announce itself before a full year is out.
Fndly, our concluson that the oneyear remediation limit is
reasonable is bolstered by the accompanying provison in 47
C.F.R. §101.1440(f) that in the event of any mgor modification
to an MVDDS dation, including the addition of a new antenna,
dl the rights of complaint accorded to existing DBS subscribers
“begin anew.”

B. Northpoint Challenges

Northpoint raises severa theories for why the FCC's
decison to dlocate MVDDS licenses in the 12 GHz bandwidth
by auction is arbitrary, capricious, or contrary to law in violation
of the APA. Spedificdly, it argues that the auctioning decision
(@ violates the ORBIT Act’'s prohibition agang auctioning
“goectrum used for the provison of internationd or globd
satellite communications services’; (b) was abitrary and
cgpricious in violaion of both Section 309(j)) of the
Communications Act of 1934 and principles enunciated in
Ashbacker Radio Corp. v. FCC; and (c) exceeds the FCC's
auctioning authority, insofar as Northpoint clams it is the only
qudified MVDDS provider under the LOCAL TV Act. For the
reasons enuncisted below, we conclude that none of these
theories unambiguoudy bar the Commisson's decison to
auction the MVDDS licenses.
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1. ORBIT Act

The ORBIT Act, passed in 2000, compels the privatization
of the Internationa Teecommunications Satdlite Organization,
or INTELSAT, the U.S-based, 143-nation, internationd satellite
consortium created by the Communications Satellite Act of
1962. It primarily protects and regulates INTELSAT and other
U.S-based international or globa satdlite service providers.
Section 647 of the Act, codified a 47 U.S.C. § 765f, provides
that:

Notwithstanding any other provison of law, the
Commisson shdl not have the authority to assgn by
competitive bidding orbital locations or spectrum used for
the provison of interrational or global satellite
communications services. The Presdent shal oppose in the
Internationd  Telecommunication Union and in  other
bilateral and multilateral fora any assignment by
competitive bidding of orbital locations or spectrum used
for the provision of such services.

Northpoint argues that Section 647 prohibits auctions of the
12 GHz bandwidth to MVDDS licensees, through its language
forbidding the FCC from “assign[ing] by competitive bidding
orbitad locations or spectrum used for the provison of
internationa or globa satellite communications services” 47
U.S.C. § 765f. Northpoint argues that the 12 GHz bandwidth
cannot, therefore, be auctioned, as it is “spectrum used for the
provison of internationd or globa sadlite communications
sarvices'—specifically, DBS and NGSO-FSS. 1t is irrdevant,
Northpoint argues, that what is being auctioned here-the use of
that spectrum by MVDDS providersHs not international or
goba sadlite service, because the statutory language was not
drafted to bar auctioning of spectrum to providers of
internationd or globd sadlite communications services.
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Rather, Northpoint points out, the datute specificdly bars
auctioning “spectrum used for the provison of internationd or
globa satellite communications services” 47 U.S.C. 765f
(emphasis added).

The Commission responds thet it is owed deference under
Chevron Step Two for its interpretation of ambiguous language,
that, it argues, “does not directly address whether the ban on
auctions gpplies to teredriad usage in gpectrum  sharing
Stuations.” Govt. Br. at 35.

We agree with the Commission that the ORBIT Act does
not unambiguoudy ban auctioning of MVDDS licenses for the
12 GHz bandwith. As the Commisson noted in the Second
Order when it addressed Northpoint's ORBIT Act argument, see
Second Order, 17 F.C.C. Rcd. at 9707 § 244, and as we
explaned jus a few weeks ago in another case invaving
Northpoint, see Northpoint Technology, Ltd., No. 04-1053 dip
op. a 11 (D.C. Cir. June 21, 2005) (rgjecting the argument that
regardiess of whether DBS is an internationd satellite service,
DBS licenses cannot be auctioned because DBS providers use
pectrum aso avalable for NGSO-FSS, an internaiond satellite
sarvice), in the context of the ORBIT Act, the meaning of “used
for the provison of international or globa satelite
communications services’ is not entirdy clear.  Northpoint’s
congtruction of 8 765f is plausble. But it is dso possble to
condrue the provision to forbid the FCC from auctioning
“orbitd locations or spectrum” only when that spectrum is to be
“used for the provison of internationd or globa satellite
communications services,” but not spectrum that is to be used
for provison of domegtic, non-satdlite-based communications
savices.  Because of this ambiguity, we defer to the
Commisson's reasonable interpretation. See Chevron, 467 U.S.
at 842-43.
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2. Arbitrary and Capricious Claim

Northpoint's next contention is that the FCC abitrarily
discriminated againg it by faling to indude it in working out
sharing arangements with al potentid 12 GHz licensees,
induding NGSO-FSS applicants. For this Northpoint constructs
two main arguments.

Firs, Northpoint argues that the FCC violaed Section
309())(6)(E) of the Communications Act of 1934, codified at 47
U.S.C. 8 309())(6)(E). Section 309 governs the Commisson’s
trestment of gpplications for bandwidth licenses, Section 309(j)
governs the use of competitive bidding, in particular. Section
309(j)(6) provides:

Nothing in this subsection, or in the use of competitive
bidding, hdl . . . be construed to relieve the Commission
of the obligation in the public interest to continue to use
enginexring solutions, negotiation, threshold qudifications,
sarvice regulations, and other means in order to avoid
mutual exclusivity in application and licensing
proceedingy .]

47 U.S.C. § 309(j)(6).

Northpoint argues that the Commisson violated Section
309(j)(6) by not coming up with a way to avoid “mutua
exdudvity” among MVDDS applicats for the 12 GHz
bandwidth. In Northpoint’s opinion, once the “search[] for
consensus and  engineering fixes” contemplated by section
309())(6)(E) was under way, the Commission had no discretion
remaining and had to negotiate to the point of avoiding mutua
exclusvity for al applicants. Northpoint Br. at 15.
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We digmiss this contention out of hand. Section 309(j)(6)
merdly provides “Rules of congtruction” for interpreting section
309(j). See 47 U.S.C. 8§ 309(j)(6). We will not interpret a
hortatory provison exhorting, in Northpoint’s words, a “search
for consensus’ to require that the Commisson search and
negotiate until the bitter end.

Second, Northpoint argues that since both NGSO-FSS and
MVDDS licensees sought to use the same spectrum at the same
time, Ashbacker dictates that “the FCC [can] not grant one
[competing gpplication] while setting the other for a
compardive hearing”  Northpoint Br. a 15.  Instead,
Northpoint contends, “a dngle proceeding [involving both
NGSO-FSS and MVDDS applicants] was in fact launched
andHn dl its key technicd aspects-completed; then, after years
of negotiaions, the proceeding was it in two, and one
paticipant in the origina proceeding was told to start al over
again.” Northpoint Br. a 16. This argument is also off the mark.

Aswe have previoudy explained:

In Ashbacker Radio Corp. v. FCC, the Supreme Court held
that the FCC must conduct a comparative hearing whenever
there are before it mutudly exdusive applications for a
broadcast license. The FCC has promulgated various
regulations governing the processng of such gpplications
and edablishing certain filing deadlines. The purpose of
these rules is to atract al competitive gpplications for a
particular license within a fixed and reasonably short time
frame, dlowing the Commisson to saidy its Ashbacker
obligations with a gngle, fairly prompt compardaive
hearing.

Oregon v. FCC, 102 F.3d 583, 584 (D.C. Cir. 1996) (quotation
marks, brackets and citations omitted). Northpoint seems to be
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arguing that the MVDDS license it seeks is mutualy exclusve
with the eght licenses granted for NGSO-FSS use of the 12
GHz bandwidth. It follows, the company seems to be arguing,
that its application for an MVDDS license should have been
consgdered in a dnge comparative hearing with those of the
NGSO-FSS providers. But, Northpoint argues, because of
dleged preferentia trestment by the FCCH.e., “two years of
interse technica negotiation” resulting in the NGSO-FSS
licenses awarded “not [beng] mutudly exclusve” Northpoint
Br. a 15 (emphass in origind)-the NGSO-FSS providers did
not have to be consdered dongsde Northpoint in a single,
compardive hearing.

Northpoint's use of Ashbacker Radio here is creative, but
stretches a hit too far. The NGSO-FSS and MVDDS licenses
are two different kinds of licenses, for reasons to be explained
momentarily, and need not be considered together. Perhaps what
Northpoint was getting a was a more generd principle-that an
agency mud provide adequate explanation before treating
amilaly dtuated parties differently, or ese be in violation of
the APA. See, e.g., Burlington Northern & Santa Fe Ry. Co. v.
Surface Transp. Bd., 403 F.3d 771, 776-77 (D.C. Cir. 2005);
Chadmoore Communicationsv. FCC, 113 F.3d 235, 242 (D.C.
Cir. 1997). But Northpoint’s application for an MVDDS license
is differently stuated from that of the NGSO-FSS applicants, as
the Commisson adequately explained in the Orders under
review. NGSO-FSS sarvice is sadlite-based; MVDDS uses
terrestria transmitters. More sdiently, a the time the FCC first
announced it would alow NGSO-FSS and MVDDS providers
to share the 12 GHz bandwidth, how NGSO-FSS providers
could share that was wel understood, having been discussed at
the 2000 World Radiocommunication Conference, but how
exactly MVDDS providers would share that spectrum was not.
See First Order, 16 F.C.C. Rcd. at 4109, 11 19-21. For that
reason, and in order to support its RLBSA burden of ensuring
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that the terrestrial-based technology did not cause “harmful
interference” with DBS service, the FCC issued a Further Notice
of Proposed Rulemaking at that time. Id. a  21. Because
MVDDS is differently stuated from NGSO-FSS technology, it
was not arbitrary or capricious for the FCC to conduct the
NGSO-FSS licenang process separately, and wait to license, via
auction, MVDDS licenses after further rulemaking.

3.LOCAL TV Act

Northpoint's find formd argument is that by operation of
the LOCAL TV Act, it was the only “qudified applicant” for
terrestrial use of the 12 GHz bandwidth, and that therefore, the
FCC lacked the section 309(j)(1) authority to auction MVDDS
use of the 12 GHz bandwidth.

As noted above, the LOCAL TV Act required independent
testing within 60 days of the Act’s enactment of “any terrestria
service technology proposed by any entity that has filed an
application to provide terrestrid service in the direct broadcast
frequency band,” to ensure that there would not be harmful
interference with DBS sarvice in that bandwidth. See 47 U.S.C.
§ 1110. Northpoint argues that pursuant to this provison, only
entities which submitted technology for testing are digible for
MVDDS licenses, and that as only it submitted technology for
testing, it isthe sole entity igible for an MVVDDS license,

The Commisson responds that “terrestria  service
technology” in that context arguably refers more generdly to
MVDDS technology, and that it could therefore “reasonably
find that an MVDDS sysem operated within parameters
developed pursuant to [the independent tester's] test of
Northpoint's hardware and FCC-developed engineering modds
constitutes a method of providing service-i.e.,] a
technology-within the meaning of the statute, without regard to
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the particular hardware used [by, e.g. Northpoint] to operate the
system.” Govt. Br. at 39.

The Commisson has the better of the argument. The term
“terrestrid service technology” as used in 47 U.S.C. § 1110
migt refer to the exact system used by the authors of the
pending applications to which that section refers; the term might
adso refer more generdly to the sdentific or technical methods
of which that (or those) authors pending application takes
advantage. Chevron tdls us that when more than one reasonable
interpretation exids, the choice is not ours to make. See
Chevron, 467 U.S. at 842-43. Therefore, we again defer to the
Commission's interpretation.

As part of its LOCAL TV Act argument, Northpoint further
complans tha “[tthe FCC could not properly rely on
Northpoint’s demonstration in order to qualify other applicants
for MVDDS licenses . . . dso because Northpoint authorized the
Commisson to carry out the demondration solely for the
purpose of issing licenses to Northpoint.” Northpoint Br. a 9
(emphass added). If Northpoint is contending here that the
FCC violated an agreement with the company, that is a Tucker
Act matter, see 28 U.S.C. § 1491, and not for review in this
APA proceeding. MegapulseInc. v. Lewis, 672 F.2d 959, 967-
70 (D.C. Cir. 1982).2

I11. Conclusion

In aum, because we defer to the FCC's definition of

The Commission advances an additiona argument
chalenging the standing of Northpoint to bring this petition. Because
we conclude that Northpoint has in fact advanced a justiciable claim
that it has suffered injury redressable in this action, we reject that
challenge to our jurisdiction.
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“hamful interference” as used in the RLBSA, and further find
its solutions for ensuring that both new and exigsing DBS
subscribers do not experience such “harmful  interference”
reasonable, we reect the DBS providers APA chdlenge.
Smilaly, because we find that the ORBIT Act does not
unambiguoudy bar the Commisson's decison to auction
MVDDS licenses for the 12 GHz bandwidth, and the LOCAL
TV Act does not unambiguoudy operate to bar the Commission
from auctioning those licenses to MVDDS providers other than
Northpoint, and that the Commisson did not arbitrarily treat
Northpoint differently than the NGSO-FSS applicants in
violation of the APA, we regect Northpoint's petition, as well.

Both petitions for review are denied, and the Orders of the
Commission affirmed.
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